
As a result of the lockdown due to the ongoing Coronavirus 
pandemic, the vast majority of businesses and other 
organisations in Scotland – including sports clubs – are unable 
to access their leased accommodation, and have been obliged 
instead to move towards remote working practices. This has 
led to many businesses and other organisations suffering a 
double hit from the economic effects of the pandemic. 

The first of these is self-evident, namely that revenues 
have fallen significantly due to the fact that the public and 
members may be physically unable to leave their homes to 
use and enjoy the activities and services offered by sports 
clubs. The second is that many sports clubs will most likely be 
renting their accommodation and will be obliged, in terms of 
their leases, to continue to pay rent (and possibly also service 
charge and other payments) to their landlords.

It is extremely unlikely that an existing commercial lease in 
Scotland would have been sufficiently prescient to provide 
specifically for a tenant not being obliged to pay rent because 
of a national lockdown resulting from a global pandemic. 
Moreover, commercial leases will generally contain an 
obligation on tenants to pay rent without the landlord 
needing to send a rent invoice. The result of this is that 
tenants will need to continue to make payment of their rent 
and other sums due in terms of their leases. Rent will likely be 
one of the largest fixed overhead costs for most tenants and, 
with landlords also significantly affected by the economic 
effects of the pandemic, and with bills of their own to pay, 
it stands to reason that landlords will want to maintain an 
uninterrupted rental stream.

That said, most landlords will be well aware that they need 
to support their tenants during the current crisis. Failure to 
do so could lead to the tenants’ insolvency, and in the current 
climate it might be very difficult for landlords to re-let the 
property – in which case, the landlord would be stuck paying 
non-domestic rates, water rates and insurance for an empty 
property, whilst receiving no rental income.

It is therefore often in both parties’ interest for a landlord 
and tenant to discuss how to work together to mitigate the 
adverse economic effects of the crisis. Many landlords and 
tenants around the country are agreeing that the rent can be 
deferred for a set period, and repaid later (perhaps in tranches 
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to be added to subsequent rent payments), or alternatively 
suspended altogether for a certain length of time (i.e. a 
rent-free period). There are other ways in which support 
can be given to tenants, such as service charge reductions 
or changes to the manner in which rent is paid, for example, 
quarterly rents can be converted to monthly rents and 
rent can be paid in arrears instead of in advance. In each 
scenario, there are quite different consequences and tenants 
must be mindful of the effect on their cash-flows and other 
contractual commitments.

Whatever temporary variations to a lease are agreed 
between a landlord and a tenant, such arrangements should 
not be left to informal agreement and should be carefully 
considered and legally documented to protect both parties’ 
interests. Some points to be borne in mind include:

- It will need to be stated unambiguously whether the 
arrangement comprises a rent-free period, or simply that the 
rent is to be deferred to a later date, or indeed whichever 
other arrangement is arrived at by the parties. 

- The full terms (including, for instance, whether interest 
is payable) will need to be explicitly set out within the 
document. The landlord might insist that the arrangement 
is automatically terminated if the tenant breaches its 
obligations under the agreement, or if the tenant enters into 
insolvency.

- The landlord should be obliged to compel future landlords 
to adhere to the terms of the documented agreement – 
otherwise, the landlord could transfer its property to another 
entity (possibly even to a related party) which would not be 
bound by the terms of the agreement.

- If the landlord has granted any securities or charges over 
the property, the consent of the lender may be required to 
any such temporary agreements.

It is important that tenants take proper professional advice 
when structuring and agreeing any measures with landlords 
which could have the effect of varying a lease so as to avoid 
any unintended consequences which could be prejudicial to 
either party.
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